Introduction
Effective consumer protection is one of the key elements for the functioning of the EU internal market. Functioning of the EU single market is beneficial for consumers and businesses; it supports creating jobs and promoting growth, competitiveness and innovation. However, EU could offer a more unified internal market in key sectors of everyday life, such as energy and telecommunications, as well as in sectors that are fragmented or obviously lack effective competition.
The consumer is a weaker party in every process of dispute resolution. Consumers do not know enough about the quality and characteristics of technically advanced and/or demanding products, and lack comprehensive knowledge about the quality standards pertaining to services. They are unable to assess the risk of particular contracts, while they are heavily exposed to psychological pressure of advertising (Zabel, 1999, p. 468) . In addition, judicial proceedings can be long and complex. The losses suffered by European consumers due to the problems with purchased goods or services are estimated at 0,3 % of the European GDP1. This estimate particularly targets small claims in which consumers, harmed by an illegal practice of a trader, face difficulties in accessing effective and affordable means to obtain appropriate compensation. Essentially, for the amounts below 200 EUR, 48 % of the EU consumers do not initiate court proceedings, while 8 % of them never do so irrespective of the amount of their claim2 (Directorate General for Health and Consumers -DG SANCO, 2011, pp. 3-5) .
Consumer Alternative Dispute Resolution (CADR) can help enterprises to maintain good relationships with consumers and gain a positive reputation in the EU internal market. It also promotes competition. But, the main advantage of the efficient use of CADR and Online Dispute Resolution (ODR) in consumer matters is the increased satisfaction of the users that get another option to protect their rights -a process that is fair and appropriate, and uses of simpler, cheaper and faster dispute resolution methods.
The ADR methods may be used in relation between consumers and businesses (C2B or B2C) or in relations between businesses (B2B). In any case, the process presupposes the involvement of an independent and neutral third party -a mediator, conciliator, ombudsman or similar person. The CADR procedure seeks to secure interaction between the parties and facilitates finding of consensual solutions. For instance, consumers are actively involved in the dispute settlement procedure -be it mediation, conciliation or negotiation -and participate in the process of finding effective redress for their violated rights.
In practice, there are more than 750 different ADR schemes (DG SANCO, 2011, p. 6) . They are all based on different procedures carried out by different entities. The EU proclaimed that consumer ADR can be carried out both as a civil or as an administrative procedure. The choice of procedure is left to the Member States. The result of this freedom of choice is divergences in various areas. In some of them, e. g. in the areas of energy, telecommunications, e-communications, postal services and transport, if no settlement can be reached, the dispute resolution continues in an administrative procedure, even if the dispute apparently deals with private interests only. The relationship between the consumers or users of these services and their operators is by the EU "acquis" defined as the use of "services of general interest" or "universal service obligation -USO". Such services are considered to be carried out as administrative matters that fall under the public administrative law. In such "administrative" ADR proceedings the public interest in the protection of market is matched by the interest in protection of the weaker party -the consumer. If public interest prevails, the administrative proceedings may be supervised by different administrative entities (e. g. regulatory agencies or the ombudsman). In some Member States such agencies, because of their independence and autonomy, conduct ADR proceedings and may issue final administrative decisions. Such decisions are binding for the trader, but the consumer has the right to appeal the decision before the Administrative Court. Resolving these disputes may therefore take form of a multi-stage proceedings, initially conducted under the Administrative Procedure Act (APA), and then before regular courts. It is considered that the said administrative dispute resolution is not a form of ADR (Galič, 2012, p. 6) , although administrative ADR (especially negotiation rulemaking) has been introduced in United States in APA (article 571-584) in the mid-1970s' (Henry & Perritt, 1987, p. 863) , and is also increasing in several EU Member states e. g. the practice in Sweden, Belgium, Finland, Norway etc. (Lindell, 2012, p. 312) with the move towards a more bilateral relationship between administration and citizens (as consumers), but because of the specific character of public law some problems have occurred (Goes, 2014, p. 9) . After Perritt (Henry & Perritt, 1987, p. 863) in administrative law "a major discrepancy between administrative procedure and the decision-making requirements of delegated legislative power was a failure to distinguish 'rights disputes' from 'interest disputes'." The problem is that "interest disputes" are characterized by the absence of pre-existing rules of decision, because adjudication is dealing just with "rights disputes" written by the law. Essentially, there is a need to develop a coherent ADR framework not just for civil proceedings, but also within public administrative law across all Member States.
The purpose of this paper is based on normative and comparative analysis to determine the key positive (benefits) and negative (divergences) aspects of the ADR concept in consumer matters, with exploration whether the current legal status of the EU is contributing to increasing of consumer confidence in the single market across all EU Member states. The objectives are realized through different empirical analysis of the use of (C)ADR through compensatory consumer redress, which have shown the existence of various ADR schemes through different legal frameworks across EU and also divergences in CADR proceedings with different legal relationships for example in Western Balkan states (Slovenia and Croatia). The main aim of the survey is to present the complete and realistic picture of the use of (C)ADR and future guidelines of the need for EU action, which would serve to create a more coherent and partnership legislation for the development of harmonized (C)ADR model in administrative and judicial proceedings in the terms of "good governance", and ultimately to reply to the question raised in the title of this article.
The Benefits of CADR
The cross-border economic cooperation stimulates growth of the number of providers on the market. This creates a favorable competitive climate among providers and has a beneficial impact on prices of goods and services. The movement of goods and people is on the rise. While the EU policies aim to reach high level of consumer protection, in practice it is still difficult for consumers to enforce their rights when such a need arises. In addition, Europe needs new sources of growth and consumer policies should assist that goal.
The Europe consists of 500 million consumers and consumer expenditures amount to 56 % of the EU GDP (European Commission, 2011a, p. 2). The European consumers' skills and capability are nowadays representing an "intangible stock of capital", which means that empowered consumers will boost competition and innovation, they will strongly influence economic growth and sustainability with also forcing businesses to deliver value on the market (Davies, 2012, p. 63) . Innovation delivers value to the market, which means authentic commitment to trying something new and retaining an open mind to the results in practice (Macfarlane, 2012, p. 939) . The effective innovation in practice is empowering consumers with full confidence and changing the tradition of resolving their disputes (small claims), which are so far too expansive.
The Europe 2020 Strategy3 calls for "citizens to be empowered to play a full role in the single market', which 'requires strengthening their ability and confidence to buy goods and services cross-border". In today's modern world with globalized and digital economy, consumer empowerment and confidence plays a key role in the single market (DG SANCO, 2011, p. 3) . The consumers' trust in the Single Market is adversely affected by the lack of confidence4, which can be restored only by encouraging active participation of consumers in the functioning of markets and achieved by empowerment of their rights (European Commission, 2011, p. 2) . EU Consumer Policy Strategy (2007) (2008) (2009) (2010) (2011) (2012) (2013) 5 defines 'empowered consumers' as consumers with real choices, full accurate information, market transparency and the confidence that comes from effective protection of their rights. The Strategy emphasizes the importance of empowerment, which comes from the capacity of well-informed consumers and also from designed efficient infrastructural framework that can highlight consumer's actual behavior in the market.
Building an overall environment with "smart" policies where consumers can rely on the basic premise of safety through education is not an easy task. What needs to be provided is information on sometimes complex ways of navigating through the Single Market. It is the only way to empower the consumers and help them to effectively benefit from the best offers on products and services. Only in such an enviroment the consumers will be able to confidently exercise their rights knowing that they have access to efficient redress in case of violations. If more consumers are able to make informed decisions, they could also have the greater impact on strengthening the Single Market and stimulating growth by demanding value, quality and service (European Commission, 2011a, p. 2) . Access to effective enforcement and efficient redress means to resolve disputes and obtain compensation for consumers when their rights are violated by traders. The indispensable tools for effective protection of consumers' rights are ADR and ODR schemes, which can put empowered consumers at the heart of the Single Market (European Commission, 2011, p. 2).
The advantages of Consumer Alternative Dispute Resolution (CADR)
ADR and ODR techniques are increasingly used together or combined for inclusion in the formal legal system at the international level. The essence of ADR/ODR procedures is voluntary access of parties in the process and neutrality of the third party (e. g. mediator etc.), which is conducting this confidential proceeding, where jurisdiction is in the hands of the parties themselves. The key advantages of consumer ADR and ODR proceedings are therefore mainly in the scope and role of the parties involved, in lower costs and in fastest final decision of the proceedings, which we listed below. Advantages of ADR Advantages of ODR -suitability for multi-party disputes -flexibility of the procedure -the procedure is defined and controlled by the parties to the dispute -lower costs -reduced complexity in the sense of »less is more« -parties choice of neutral third party (expertise in the field of conflict) for direct negotiations or termination of the proceeding -the likelihood and speed of decision within a maximum of 3 months -practical solutions tailored to the interests and needs of the parties involved (and not the rights and wishes, it can be perceived) -sustainability agreements -confidentiality, neutrality and voluntariness -maintaining interpersonal relationships and reputation rating -the possibility of collective redress (the general interest of consumers)
-easy online platform ADR = ODR presented with instructions for use in several languages for cross-border disputes between the parties primarily consumer--trader -providing electronic complaint form -defining the competent authority ADR, which the parties agreed to, and forwarding the complaint -free electronic tools (e-mail, mobile messages etc.) to ensure communication between the parties and the ADR bodies to forwarding the request -the digital platform for the translation of information between the parties and the ADR body (accessible in different languages) -electronic archive files: the proposal for ADR, selection of ADR body, record of dispute, agreement on ADR procedures, the settlement of resolving the dispute (or loss) -tendency to resolve the dispute within 30 days from the date of receipted request in consideration -automatic feedback on receiving requests / information etc. -confidentiality, informality, the voluntary nature of the process -the protection of personal data -easy online platform ADR = ODR presented with instructions for use in several languages for cross-border disputes between the parties primarily consumer-trader Source: Adopted after Directive on Consumer ADR, 201b; Hodges et al., 2012d, pp. 22-23; Regulation on ODR, 2013a; Rous, 2014, pp.16-17 and authors own. Above advantages show the need of implementation of ADR schemes to public bodies and the implementation of latest techniques of ODR, which is the result of multi complexity and the rapid development of the Network. In some Member States (Belgium, Netherlands, UK and others) ODR is already fully implemented in their legal systems as on-line process of resolving virtual consumer disputes.
In the future The EU Regulation on Online Dispute Resolution (2013) and European program 2020 have and will provide a new option for all Member States for resolving cross-border disputes between traders and consumers via digital platforms. Advantages of the virtual settlement for consumer disputes are not only voluntariness, informality and privacy of procedure, but also the faster final decision of cross-border dispute within thirty days. Important role and increased responsibility will be given to "virtual mediators", which will vir-tually facilitate parties from different Member States to the consensual decision on digital platform. ODR platform is easy to use with instructions in all European languages (online "Portal Your Europe"), which is pay-free available to all citizens and businesses in the EU.
ODR procedure is extremely confidential, where information exchange enjoys strict protection of the data, although their use is transparent. Member States which have not yet adopted ODR implementation -will be set up in four phases, the main elements of proposal of which are (Hodges, 2012 , pp. 30-31, Hodges et al. 2012d , pp. 22-23, Rous, 2014 ):
1. Establishment of the European ODR system: The European Commission will with implementing acts adopt measures to establish an online platform, which should be surrendered in the first test of the technical functionality and suitability of usability by the end of 2015;
2. Information on the EU-wide ODR system: The European Commission should ensure the establishment of a network of national contact points (e. g. interconnection of ADR entities of all EU Member States);
3. Data Protection Rules: ADR schemes will be stored in databases and will be subject to the relevant legislation on data protection, which will ensure widespread availability;
4. Monitoring: The compliance by ADR schemes with obligations set out in this Regulation will be monitored by the competent authorities to be established in the Member States. The final adoption of a comprehensive regulation to use ODR will be in the beginning of 2016, which will be also followed by cyclic reports to the European Parliament on the introduction of the overall performance of the ODR platform. Member States will then gradually implement ODR platform no later than till 2017, but first they should implement various forms of ADR by the end of 2015.
However, many of the advantages of ADR or ODR depend on personal competences and "proper" skills of the involved third naturally party -"mediator", the sensitivity of a policy maker to the recognition of the real needs of interest groups or involved parties, and the creativity of administrative lawyer in structuring a process that will serve the spirit of the Administrative Procedure Act and all other substantive rules / statutes (Henry & Perritt, 1987, p. 928) . Mediator has to be multidisciplinary person with psychology, social, law and other knowledge and skills as all in one, to help involved parties with different views and needs to find a compromise as the common interests.
Current Legal Status of ADR in Consumer Matters
The reasons why the European Commission developed an increased interest in the consumer ADR are mainly contained in its capacity to assure accessibility, equity, effectiveness, accountability and verification (Hodges et al., 2012, pp. 1-2) . ADR is a political priority for the EU, which EU institutions are promoting together with ODR.
The legal basis for consumer ADR regulation in EU is provided by Article 114 and 169 of the Treaty on the Functioning of the European Union (hereinafter -the TFEU)6. TFEU gives particular importance to consumer protection in terms of supporting the interests of consumers, providing high consumer protection and promotion of their rights by awareness building, education and self-organization for the protection of their interests. The first steps in promoting consumer ADR schemes were highlighted as "soft law" in two European documents. The first one was Commission Recommendation on the principles applicable to the bodies responsible for out-of-court settlement of consumer disputes7. This document sets out seven principles, which must be taken into account by the authorities in each Member State and their bodies that provide services for resolution of consumer disputes. The second document was Commission Recommendation on the principles for out-of-court bodies involved in the consensual resolution of consumer disputes8, which provides additional four principles to ensure greater choice and flexibility for consumers, particularly with respect to electronic commerce and the development of communication technology.
In 2002, the European Commission drafted the Green Paper on Alternative Dispute Resolution in Civil and Commercial Law9 with the objective to initiate a broad-based consultations of those interested in legal issues which arise in regard to ADR in civil and commercial law. The Green paper has outlined three main reasons for growing interests in ADR: Directive on credit agreements for consumers11, Directive on electronic commerce12, Directive concerning common rules for the internal market in electricity13 etc. The incorporation of provisions of the new EU legal framework for consumer disputes of this kind indicates the increasing support of ADR in consumer matters. Yet, it is questionable whether the existing European legislation can assure a consistent development of quality ADR providers in the Member States.
Most consumer ADR schemes do not distinguish between the purchase of goods or services by distance sales (co-called "e-commerce") and the methods of direct sales (personal sales). They tend to resolve all kinds of disputes in the area of their jurisdiction, regardless of whether it is electronic or conventional purchase (DG SANCO, 2011, p. 10) . In order to increase consumer confidence in the single market, the European Commission submitted two legislative recommendations with a view to subsequent regulation: proposal for a directive on alternative dispute resolution for consumer disputes in the single market14 and the proposal for a regulation on ODR15. The Directive on consumer ADR aims to encourage formation of high-quality bodies for resolving contractual disputes related to the sale of goods and provision of services by traders. Regulation on ODR should enable businesses and consumers to directly access an online platform, established at an intermediary body in accordance with Directive as assistance in resolving contractual disputes related to cross-border online transactions. The European Commission regulations are part of the twelve key actions of the Single Market Act16 that should contribute to formation of a "strong, deep and integrated" European market which "creates growth, generates jobs and offers opportunities"17.
The new EU consumer agenda (2014-2020)18 with DG-SANCOs Management Plan (2014) support the new policy aim that empowered consumers are the heart of the Single Market. This Agenda will achieve the aim with contributing to protection of health, safety and economic interests of consumers and promoting their right to information, education and to organize themselves to protect their interests also on Digital platform. The main problems that need to be addressed are signed in following categories with specific aims for consumer policy (DG-SANCO, 2014): Security (enhance product safety through effective market surveillance throughout the EU), working for and with consumers (increasing visibility of EECs), making markets work for consumers (to adopt proposed measures for greater transparency and comparability of bank fees, flexibility of transfers of payment accounts), going digital (implementation of Digital Agenda 2014 -"EU consumer in the digital era"), strengthening rights and redress (enforcement of consumer redress to consolidate consumer rights), enhancing knowledge ("know how" through the "Consumer Scoreboard") and ensuring better implementation and enforcement (to unlock the full potential of the Single Market with enforcement of consumer rights by strengthening cooperation between national enforcement bodies through Consumer Protection Cooperation (CPC) network).
The Need for Action at the Level of the European Union
The starting assumption of the European programmatic documents is that, if the development of ADR is left to the Member States' action alone, quality ADR schemes will continue to be absent in some sectors of the retail market and in some geographical areas of the EU (European Commission, 2011b, pp. 6-7). Recent studies show that the number of disputes submitted to ADR, including ODR, has increased in the EU from 410.000 in 2006 to 530.000 in 2008 (DG SANCO, 2009, p. 13) . Although in 2009 only 3 % of European consumers took their case to an ADR entity, only 9 % of European retails have used ADR and only 6 % of European traders are members of an ADR scheme (DG SANCO, 2011, p. 7). The diversity and uneven geographical and sectoral availability of ADR entities prevent consumers and businesses from fully exploiting their whole potential (European Commission, 2011b, p. 6). Relevant barriers also include non-compliance by businesses with non-binding decisions of ADR schemes and refusal by businesses to enter into out-of-court procedure, which can ultimately undermine consumer trust in such schemes, as well as the absence of ADR schemes in areas or industry sectors where they may be needed (DG SANCO, 2009, p. 39) . According to Hodges (2012, p. 27) , consumers and also businesses are more willing to resolve disputes through ADR than through court proceedings, but often confusion regarding consumer ADR may prevent its successful use, in particular in a cross border context. More than half of European consumers (56 %) bought something via Internet (TNT opinion & social, 2011, p. 31) , of which almost all (48 %) were more confident when ordering goods or services from sellers or providers in their own country then from those in other parts of EU (The Gallup Organization, 2011, p. 6).
This sector-specific and geographical gap has been addressed at the European level with two already quoted proposals of a directive and a regulation. Essentially, the need for EU action roots in the need to implement EU policies and priorities by designing one coherent model, which can be utilized and rolled-over by the national bodies and organizations for the consumer protection.
Such a model would have additional benefits. ADR procedures can deliver valuable information on types of claims, trends in businesses and their method of operation. In this sense, ADR can also serve as a part of the quality management system, reinforcing and improving virtuous behavior and consumer empowerment (Hodges, 2012, pp. 30-31) . Hodges also noted that (Hodges et al. 2012b, p. 4) "… if consumer ADR systems are appropriately designed, [they] also offer considerable regulatory possibilities through supporting high standards of behavior in markets. Some national consumer ADR systems are clearly realizing their considerable potential to deliver both increased consumer protection and behavioral consequences for markets and traders, with great efficiency, low cost, and swift results."
To avoid introducing large economic incentives for lawyers and judges that might result in unmerited litigation and abusive practices, many of the national models have deliberately been designed conservatively (Hodges, 2012, p. 14) . Within the court system of several countries, mediation services are being offered by the courts. However, court services of this kind may have a limited capacity, and can involve disproportionate costs (Hodges et al., 2012a, p. 1) . The need for an effective European approach implies formation of consumer ADR schemes that can transform the existing regulatory systems to fast and effective ADR or ODR systems (Hodges et al., 2012b, p. 4) .
A Model for National Consumer ADR Architecture
Hodges, Benöhr and Creutzfeldt-Banda (2012, p. 1) have proposed two principles for the design of national consumer ADR architecture:
1. To maximize effective trade, and thereby minimize the number of C2B disputes, by providing expert, informed and reliable sources of consumer advice, from a small number of trusted and clearly identifiable bodies. There needs to be a unified national network of advice centers, linked to expert sectoral bodies.
2. To provide a similar structure of CADR, designed so that it is inherently more attractive to consumers and traders than the court system as a process for resolving small disputes involving applying established law to factual trading situations. Hence, it needs be more user-friendly, quicker, and cheaper than courts, as well as satisfying the essential requirements for any acceptable means of dispute resolution, such as independence, accuracy and consistency of outputs, and so on.
The claim should be submitted online and the case taken forward by proper consumer ADR entity, acting impartially and neutrally but providing swift feedback to the consumer and trader over possible settlement (mediation/ conciliation, provided by phone or online). In case no settlement is reached, a final and binding decision should be issued.
Figure 1: Dispute Resolution Pyramid
Source: Hodges et al., 2012d, p. 406 It is suggested that the outline of a national consumer ADR system should consist of several steps. The dispute resolution system should follow a simple sequence such as a) Consumer contacts the trader; b) Consumer contacts the Consumer ADR organization, or is referred to it by the trader; c) Consumer ADR organization tries to conciliate; d.) Consumer ADR makes a formal determination on the basis of a fair solution. In diagrammatic form as the integrated use of techniques by CADR provider, the consumer should start at the bottom of a pyramid structure (see Figure 1 ) (Hodges et al., 2012d, pp. 405-407) : Source: Adopted after Hodges et al., 2012, p. 5 Many CADR models involve a sequence of techniques, starting with negotiation, then providing mediation, and ending with arbitration. In such a sequence the parties have sufficient opportunity to reconsider their positions, and hence agree on solutions. In some systems that give powers to a special body for complaints (e. g. to Ombudsman) the sequence of steps can even be extended. Here is such a "sophisticated" pyramid, with several steps that may lead to settlement rather than to submitting the dispute right away for a formal decisions (Hodges et al., 2012d, pp. 405-406) .
The Key Dilemmas Regarding Consumer ADR
There are important dilemmas regarding consumer ADR that arise from major differences in national consumer ADR schemes. The consequence of national divergences may however be a convergence in compensatory collective redress in consumer matters across all Member States.
Differences in Consumer ADR Schemes
Directorate General for Health and Consumers (DG SANCO) has commissioned a number of studies on consumer ADR that have identified major divergences of the national ADR entities in terms of their sector specific and geographical coverage. On the basis of research conducted in 2009 (DG SANCO, pp. 8-30) there have been 750 ADR schemes identified in the Member States as relevant to business-to-consumer disputes, of which only 60 % have been notified to the European Commission, but there were also 288 non-notified ADR schemes identified across the EU. Most of ADR schemes are available to consumers free of charge or at a reasonable price (below 50 EUR). Consumer disputes are usually resolved within a short time (in average 30-90 days). The procedure in consumer ADR may be entrusted to a collective body (e. g. a committee) or to an individual (a mediator or ombudsman). The result of the process may be very different -it may be a settlement, a non-binding recommendation or a binding decision. If binding, the decision may be binding only unilaterally (just for the trader) or bilaterally (for both parties). This means that practically every scheme of CADR is unique. The European Commission has developed a database of more than 400 ADR schemes (which makes only about 40 % of the ADR entities), which they deem to be in conformity with the principles set up in the Commission Recommendations.
The research found that fourteen Member States19 have collective judicial mechanisms by which a group of consumers or a public interest representative may require compensation for the damage caused by unlawful conduct of the trader. Some other Member States plan to adopt such ADR systems by the end of 2015 (European Commission, 2011a, p. 5). ADR schemes for consumer disputes are broadly available in the financial services sector (payment services, consumer credit), and in telecommunication and transport services. In the energy sector they are still in the early developing stage. Essentially, some characteristics, such as compulsory membership, the binding nature of the decision and exchange of information within regulatory authorities, are more common in these sectors than in the others. The EU has taken initiatives to further promote development of common ADR schemes in these sectors (European Commission, 2012a, p. 6) . The study of DG SANCO (2009, pp. 8-10) has also revealed the differences in the number of ADR bodies, the procedures (arbitration, mediation, etc.) and nature of the initiative (public or private).
Despite the existing diversity in consumer ADR schemes and models in the EU Member States, three types of host structures for consumer ADR systems can be broadly identified across different sectors and countries:
1. CADR agreements within public regulatory bodies (e .g. Germany,
France, Lithuania and UK);
2. Independent decision-making bodies (e. g. Netherlands, Slovenia, Nordic, UK, and Germany);
3. Dispute Resolution arrangements sponsored by a trade association in order to resolve dispute arising under a code of business practice (e. g. UK)20.
In the latest proposals, the objective of the European Commission is to improve the functionality of the common internal market and, more precisely, to increase the compensation for consumers and harmonize national legal regulations in terms of cross-border ADR schemes. To this end, the European Commission has set up three networks in order to facilitate consumer access to redress: FIN-NET (Network of ADR entities for financial services), the ECC-NET (European Consumer Centers), and SOLVIT ("online problem solving network"). But according to Juškys and Ulbaitė (2012, p. 27) "… the official exchange between the ADR entities is also very low and mainly limited to the European Commission-sponsored mediation activities of the ECC-NET and FIN-NET. Such a situation may be explained by the fact that the Commission Recommendations have a non-binding character, and the Member States are free to decide on the model of consumer ADR at the national level."
Convergence and Divergence in Collective Redress Mechanisms
Collective redress and consumer ADR go hand in hand in a number of areas, in the court proceedings, in out-of-court mandatory procedures and in judicial/ voluntary agreement. According to Hodges (2012, p. 11) , "… the interests of economy (e. g. bank charges, unfair commercial practice, medicine etc.) suggest that similar issues should be dealt with together, so as to achieve coherent, consistent and economical results." The most well-known "mass technique" of dispute resolution is the American class action, which has been extensively used in the USA since the 1960s. It is essential to note that class actions and other means of collective redress play a rather different role in different legal systems. The general role and status of collective redress in a particular country has important implications for a choice of available techniques. These divergences are reflected already in the evolution of terminology. The notion of "class actions" was abandoned in the European context in favor of the term "collective actions" and, by 2008, in favor of the notion of "collective redress"21.
In 2011 the European Commission carried out horizontal public consultations under the title "Towards a coherent European approach to collective redress". The aim was to identify common legal principles on collective redress and to examine how such common principles could fit into the EU legal system and into the legal orders of the 27 EU Member States. Some features in which different forms of collective redress could help to better enforce EU legislation or protect the rights of EU citizens and businesses were explored as well.
The EC identified two forms of collective redress: 1. injunctive relief, whereby claimants seek to prevent the occurrence of illegal behaviour or its continuation; and 2. compensatory relief whereby damages are sought for the harm caused. These forms of collective redress can be obtained not only before the court. They may also be provided by the use of ADR mechanisms in the proceedings conducted by public or private representative entities (European Commission, 2013, pp. 3-4) . According to an old but true statement of Mauro Cappelletti (Caponi, 2012, pp. 3-4) , these efforts of the EU fit neatly in the original profile of the movement for access to justice, which is characterised inter alia by the movement to grant representation to collective interests and to protect them through such mechanisms as collective actions and granting consumers and associations standing to sue. Simplification of proceedings and the development of ADR methods, which is another feature of access to justice movement emphasized by Cappelletti, are also an element of the same policy.
Despite the existence of wide variation in consumer ADR schemes in most EU Member States (old and new), not all ADR schemes involve compensatory collective redress. About half of the Member States did not introduce collective redress at all. In fact, only UK, Netherlands, Germany, Spain, Poland and Sweden provide mechanisms for mass claims processing regarding securities. Other Member States have redress mechanism introduced in their Consumer Protection Act, but have very little practical implementation in practice (for example Croatia). See comparative analysis below (Table 2) , which includes various premises on consumer collective redress through different ADR schemes in selected Member States. Another difference in approach relates to the way in which represented groups are composed. In this aspect, two models have raised considerable interest in the debates: "opt-in"22 and "opt-out"23 model. According to European Commission (2013, p. 11) :
"In the "opt-in" model, the judgment is binding on those who opted in, while all other individuals potentially harmed by the same or similar infringement remain free to pursue their damages claims individually. Conversely, in the "opt-out" model, the judgment is binding on all individuals that belong to the defined group except for those who explicitly opted out. The "opt-in" model is used by most Member States that provide for collective redress. The "opt-out" model is used in Portugal, Bulgaria and the Netherlands (in collective settlements) as well as in Denmark in clearly defined consumer cases brought as representative actions."
Another issue of controversy is organizational -which qualified authority could provide the most efficient method of the mass claims processing. In this respect, one of the reasons why only 40 % ADR schemes were reported to the EU may be inconsistency of ADR entities with the European legislation (see infra about this problem in Slovenia and Croatia).
In order to develop a common framework, the EU institutions have identified particular issues to be addressed in developing a European horizontal framework for collective redress. Taking into account the complexity on the one hand and the need to ensure a coherent approach to collective redress on the other hand, the Commission issued a recommendation on collective redress. That recommendation is based on Article 292 TFEU that suggests horizontal common principles of collective redress in the European Union which should be complied with by all Member States. After adoption and publication of the Commission Recommendation, the Member States should be given two years to implement the principles recommended by the Recommendation in national collective redress systems (European Commission, 2013, p. 16) .
The Main Differences of Consumer ADR in Slovenia and Croatia
Both Slovenia and Croatia started to develop ADR practices and consumer dispute resolution from the early 2000's. One of the motives for the introduction of ADR schemes was in both Member States the implementation of EU legislation. The ADR was promoted in different sectors, both public and private. General ADR procedures were introduced in the courts of law, but more specific ADR schemes were launched in the specific sectors for specific 22 The group includes only those individuals or legal persons who actively opt in to become part of the represented group. 23 The group is composed of all individuals who belong to the defined group and claim to have been harmed by the same or similar infringement unless they actively opt out of the group.
users and services, such as banks and insurance, telecommunication, payment and other services. However, the use of these arrangements is still limited. What may be striking, given their similar history, tradition, and legal culture is that CADR options in Croatia and Slovenia have developed in a rather different manner. In the table below, some main differences regarding consumer ADR procedures in Slovenia and Croatia are highlighted. Legal nature of decision--making in CADR proceedings Authoritative or relative / exclusive, consensual decision making on the matter (regulation based on the will and interests of the parties or just on the will and interests of one party).
Relative / exclusive, consensual regulation (regulation based on the will and interests of the parties).
Types of legal relationships in CADR proceedings G2C/C2G, G2G, G2B, B2B, B2C/C2B (G: government; B: business, but also PSO; C citizen / consumer /customer). B2B, B2C, C2C, C2B (B and C are private parties).
Protected interests in CADR proceedings
Both public and private interests.
Mainly private interests.
Legal status of the parties involved in CADR
Negative, positive, active or passive status of natural person and also (non)transferable personal status (universal).
Non-transferable (personal relationship), transferable (singular / universal).
Legal consequences of the settlement in CADR proceedings -in administrative CADR proceedings: non-binding for consumers (appeal right to administrative court) and binding for traders.
-in civil CADR proceedings: binding for both parties, in case of un-fulfillment of obligationsright for an appeal on the regular Courts.
Binding for both parties involved; in case of un-fulfillment of obligations -right to request immediate enforcement or (for non-enforceable settlements) to initiate proceedings in the courts of general jurisdiction.
As presented in the table above, general consumer ADR schemes are almost the same in both countries, although they are carried out by different ADR entities.
Some experiments in introducing ADR at Slovenian court system date back to late 1990s (Galič in Hodges et al., 2012c, p. 197) Until 2012, in Slovenia, if no consensual settlement was reached by mediation, a reasoned decision could be issued as non-binding recommendation for both parties. But after an amendment to ADR legislation, mediation institutions are no longer authorized to issue non-binding decisions. This has had a negative impact on the practical importance of the ADR scheme (Galič in Hodges et al., 2012c, p. 197) . In Croatia, issuing non-binding recommendations and decisions is generally not prohibited (if not expressly excluded by the parties' agreement). On the other hand, mediated settlements are in principle binding. However, the ability to directly enforce them depends on whether mediation was conducted by the court or by a private mediation organization. If settlement is reached in a court-annexed scheme, the settlement is generally regarded to have to force of a court-negotiated settlement (sudska nagodba) which is directly enforceable. In spite of legal provisions that wanted to give the same effect to the settlement reached before private ADR organizations, in practice these settlements experience difficulties in their enforcement (new legislative plans that should address this situation are underway).
Voluntary mediation schemes now exist in all Slovenian courts and are generally successful. On the other hand, in Croatia voluntary mediation is offered as a service in only some courts, such as High Commercial Court, five commercial courts, eight municipal courts and one county court. In Slovenia ADR is regulated by Civil Procedure Act, Act on Mediation in Civil and Commercial Matters and Alternative Legal Dispute Resolution Act -the latter providing that all courts must offer mediation or another ADR method (Galič & Hodges in Hodges et al., 2012c, p. 202) . In Slovenian district courts in average 4711 mediation cases were submitted in the last five years. Almost 50 % of them were successfully resolved by court-annexed mediation26 (see Figure 3 ). Yet, the rest -i. e. 90 % of all civil litigation cases -or in average 123.086 cases on district courts and 525.114 cases in county courts27, are resolved by court adjudication (see Figure 4 ). those cases were solved and 3.864 new cases had appeared, so there are still 14.770 unsolved cases left (31. 12. 2010 ). In the same year there were 875 cases submitted to mediation procedure, 350 of those cases were as successful mediations, 213 were unsuccessful mediation cases and 405 resolved cases with other legal frameworks. Source: Reports on mediation in the High Commercial Court (HCC) for [2010] [2011] [2012] [2013] In Croatia, in spite of the early adoption of mediation legislation and the frequent polishing of the normative framework, there was no sufficient support for introduction of mediation schemes in all courts. The Croatian High Commercial Court from 13.000 civil litigation cases in average resolves 7.747 cases per year (see Figure 5 ). At the same Court there are in average 448 submitted mediation proposals per year, of which almost 60 % are not accepted. That is why in average only about 15 mediation cases are successfully resolved per year at that court28 (see Figure 6 ).
In Croatia, a significant part of potential users still do not know about existence of ADR mechanisms. A lot of attention has been lately given to promotion of the ADR mechanisms, but so far without great results. It seems that in both Balkan countries, according to general observations, population prefers to use courts as authoritative decision-makers. There is also still the lack of consumers' awareness about availability of ADR procedures. In Slovenia, main consumer protection is provided to consumers within the Consumer Protection Office / Inspectorate29. Its functions are recently assumed by the Ministry of the Economic Development and Technology. The Slovenian Consumer Inspectorate is by its caseload similar to the Croatian High Commercial Court (see figure 6 ) and can help consumers who experience problems with goods or services by contacting their sellers, but according to Galič (in Hodges et al. 2012c, p. 199) there is no ADR mechanism under which trade associations might assist in responding to complaints and there are no ombudsmen for consumer-to-business disputes. Source: Manual reports of the Consumer Protection Inspectorate for [2010] [2011] [2012] [2013] Additionally, the general view is that the Slovenian Consumer Protection Inspectorate has been ineffective30. Consumers can also contact the Slovenian Consumer Association31, which hosts the ECC -Net Office for Slovenia, although its jurisdiction is only for cross-border claims. According to Galič (in Hodges et al., 2012c, p. 201) , the ECC Slovenia Office has promoted ADR through media appearances and organized meetings, which seek to affect public opinion in general and in relation to specific traders, but coercive powers can only be exercised where cases are referred to the courts or a governmental Inspectorate. The experience of the Human Rights Ombudsperson and also the courts shows that if an independent dispute resolution body has no effective power, business (or government) will not pay attention to its suggestions, and consumers will not seek to use it.
Both Member States have different Agencies which deal with consumers32 and act as independent regulatory bodies. They can conduct administrative proceedings and issue administrative decisions, which are subject to judicial review in the administrative courts.
But, while in Croatia various regulatory agencies do not engage in mediation and other ADR schemes, under Slovenian law33 such agencies may conduct mediation / conciliation proceedings, aiming to reach a consensual solution between parties in dispute. As Galič (in Hodges et al., 2012c, p. 198 ) noted, proceedings must be in accordance with the principles of impartiality, equality, equity and confidentiality. The ADR mechanism at regulatory agencies in Figure 8) . However, if conciliation does not result in a settlement, the Agency has jurisdiction to decide a dispute by its decrees, unless one of the parties has already brought the case to the regular court. If the Agency comes with its decision first, the losing party can appeal to Administrative Court, irrespective of the fact that disputed matter is within jurisdiction of civil courts. According to Galič (2012, p. 6) , the use of ADR schemes in Slovenia is inadequate, misguided and unconstitutional, particularly in the most critical sectors like financial services, postal and telecommunication services and in the energy sector. Essentially, an effective, certified ADR system for consumer protection cases exists in neither Slovenia nor Croatia. Governmental and non-governmental organizations which are concerned with this particular field should be jointly responsible for raising the awareness of national consumers and consumers from other Member States about available ADR schemes. Consumer information and education campaigns are one possible approach. National authorities should be involved indirectly in consumer education, namely by providing support (in particular: co-financing) for consumer information and education campaigns carried out by non-governmental consumer organisations. Hopefully, the new European regulatory framework initiated by the two new EU proposals will encourage the creation of a special ADR body for consumer disputes, which will ensure a higher level of consumer protection, raising of consumers' confidence and empowerment.
Conclusion
Divergences in (C)ADR schemes and also through compensatory collective redress are shown as an obstacle to consumers' effective access to justice. Significant barriers for development of common ADR scheme are shown in different legal culture and history (Anglo-Saxon / Continental), transformation of social state (GDP, investments), social mentality of citizen in the state (Is it safer to go to court? More knowable legal requirements -judicial review?) and others. Slovenian and Croatian examples confirm that a decisive EU action in this field is needed to resolve diversity and uneven geographical and sectorial availability of ADR schemes for consumer disputes. If the development of CADR schemes is left to Member States, the quality of the schemes will be poor in some sectors of the retail market. Good practices of some Member States (Netherlands, United Kingdom, Belgium and other) show how to establish effective out-of-court ADR proceedings, in particular by the use of integrated "quality management systems". In measuring efficiency of the ADR schemes, it is not sufficient to compare quantitative data on cases of ADR entities. The Quality Management System should put focus on the empowerment of all involved parties, and to appropriate behavior and communication between the parties in dispute (C2C, C2B and B2B). The integrated and comprehensive approach of quality management evaluation should also include further analysis of violations and study of perceptions of the involved parties. Consumer confidence and satisfaction should be the key elements of consensual dispute settlement in consumer cases, for the sake of development of a strong, growing and fair market that can particularly help in the times of crisis.
EUs priority has to be the creation of one coherent ADR model for consumers, which should be introduced in all Member States despite divergences in legal systems. Member States should then focus on the question, if the creation of these mechanisms should be funded or not funded by the government or companies through associations or industry. In some countries, consumers pay a small fee for the use of the ADR schemes, e.g. in Germany consumers are charged with a fee up to 25 EUR, while in Slovenia and Croatia in public entities consumers are free of charge and in private entities consumers pay from 25 EUR upwards. Different authors are convinced that a small fee in EU could be even a barrier, because parties may get the impression that the decision-making within ADR bodies may therefore not be fairly and objectively.
Member States will also have to carefully consider the potential of all advantages associated with binding or non-binding legal nature of final decision, which is the main topic of ADR entities to provide adequate legal security as "rule of decision", especially in administrative proceedings. After Henry & Perritt (1987, p. 865 ) the negotiating rulemaking is the perfect alternative in administrative proceeding, because it resolves "interest disputes" and is similar to legislative process -regulatory negotiation, which refers to decision-making by administrative agencies.
Consumer ADR can be harmonic and proportionate movement for access to justice and also an "added value" as Caponi (2012, p. 4) has proposed: "… mediation should not be a remedy for the inefficiencies of the public civil justice system, but rather should present an "added value" to courts that work effectively and efficiently. For this reason the promotion of mediation should always be accompanied by efforts to improve the efficiency of the civil justice system and not by attempting to limit access to the courts. This point of view implies an identification of the kinds of disputes that would be "better" resolved through informal methods than through legal actions before the courts."
The creation of environment where consumers through education, information and awareness know how to navigate in the Single Market is the benefit and "added value" in the whole ADR process. The real European challenge of effective access to justice is not just its justification but its practice. The heart of real effective access to justice is changing the traditional court practice to the dispute resolution innovation with empowerment requirements. After Mcfarlane (2012, p. 939) the essence of effective dispute resolution innovation 'deserves our full intellectual and affective energy if it is to be a "real" experiment in something new… Sometimes the energy we put into developing new rules seems to be a substitute for the energy needed for trying something new. To be effective innovators, we need to limit our preoccupation with rule-based change and explore other ways to support and build culture change. 
